i 


A  Synopsis  of 
Tennessee  Insurance  Statutes  and 
Decisions  as  Respects  Misrepre- 
sentations of  an  Applicant  That 
May  Void  a  Life  Policy — 
With  Comments. 


Paper  read  before  the  Association  of  Life  Insurance 
Counsel,  December  4,  1918,  by  W.  B.  Miller, 
General  Comisel  of  the  Volunteer  State  Life 
Insurance  Company  of  Cincinnati,  Ohio. 


7A 


Digitized  by  the  Internet  Archive 
in  2015 


https://archive.org/details/synopsisoftennesOOmill 


A  Synopsis  of  Tennessee  Insurance  Statutes 
and  Decisions  as  Respects  Misrepresenta- 
tions of  an  Applicant  That  May  Void  a 
Life  Policy — With  Comments. 

Paper  read  before  the  Association  of  Life  Insurance  Counsel,  December  4, 
1918,  by  W.  B.  Miller,  General  Counsel  of  the  Volunteer  State 
Life  Insurance  Company  of  Cincinnati,  Ohio. 

Tennessee,  as  some  other  States,  has,  by  legislation,  ordained 
in  certain  respects  the  legal  interpretation  of  statements  by  an 
applicant  for  life  insurance  (usually  dominated  representations 
or  warranties),  as  they  may  either  void  the  policy  or  prevent 
its  attaching.  Such  legislation  and  any  enlightening  decisions 
are  conceived  of  interest  to  companies  doing  business  therein. 

Following  the  Legislature  and  the  Courts,  the  technical  dis- 
tinction between  representations  and  misrepresentations  will 
be  disregarded;  likewise,  cases  involving  concealment,  but  other- 
wise unrelated  to  the  subject  above.  And  this  paper  presup- 
poses no  effective  incontestability  clause,  such  as  in  Clement 
vs.  Insurance  Co.,  lOl  'Tenn.,  22  (1898)  and  Insurance  Co.  vs. 
Fox,  106  Tenn.,  347,  (1900). 

THE  STATUTES. 

But  two  statutes  are  here  deemed  pertinent.  The  first 
was  enacted  in  1895,  Ch.  160  (Sect.  22)  entitled  "AN  ACT  TO 
GOVERN  AND  REGULATE  THE  BUSINESS  OF  INSUR- 
ANCE, OTHER  THAN  LIFE  AND  CASUALTY  INSUR- 
ANCE UPON  THE  ASSESSMENT  PLAN,  AND  TO  RE- 
PEAL ALL  LAWS  OR  PARTS  OF  LAWS  IN  CONFLICT 
WITH  THIS  ACT." 

The  second  was  passed  in  1907,  Ch.  457  (Sect.  1,  sub- 
Sect.  4),  contained  no  repealing  clause,  general  or  special,  and 
was  entitled  "AN  ACT  ESTABLISHING  STANDARD 
PROVISIONS  AND  CONDITIONS  TO  BE  CONTAINED 
IN  POLICIES  OF  LIFE  INSURANCE  ISSUED  BY  COM- 
PANIES ORGANIZED  UNDER  THE  LAWS  OF  THIS 
STATE  AND  COMPANIES  LICENSED  TO  DO  BUSINESS 
IN  THIS  STATE." 
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The  sections  above  appear  in  Shannon's  Annotated  Code  of 
Tennessee  (1917  Ed.)  3306  and  3348a8,  sub-Sect.  4,  respectively, 
thus: 

3306.  "MISREPRESENTATION  OR  WARRANTY 
WILL  NOT  AVOID  POLICY,  WHEN.  —  No  written 
or  oral  misrepresentation  or  warranty  therein  made  in  the 
negotiations  of  a  contract  or  policy  of  insurance,  or  in  the 
application  therefor,  by  the  assured  or  in  his  behalf,  shall 
be  deemed  material  or  defeat  or  void  the  policy  or  prevent 
its  attaching,  unless  such  misrepresentation"  (or  warranty) 
"is  made  with  actual  intent  to  deceive,  or  unless  the  matter 
represented  increases  the  risk  of  loss." 

3348a8,  sub-Sect.  4.  "STATEMENTS  ARE  REPRE- 
SENTATIONS AND  NOT  WARRANTIES,  WHEN: 
POLICY  MUST  CONTAIN  WRITTEN  APPLICATION, 
WHEN.  —  No  policy  shall  be  issued  unless  it  contain 
...  a  provision  that  all  statements  made  by  the  insured 
shall,  in  the  absence  of  fraud,  be  deemed  representations 
and  not  warranties,  and  that  no  such  statement  shall  avoid 
the  policy  unless  it  is  contained  in  a  written  application, 
and  a  copy  of  such  application  shaU  be  indorsed  upon  or 
attached  to  the  policy  when  issued." 

The  1895  Act  is  held  "declaratory  of  the  common  law"  of 
representations  "as  set  forth  in  decisions"  prior — which  measur- 
ably clarifies  it.  The  two  statutes  have  b^en  inferentiaUy 
viewed  by  the  Courts  as  quite  in  harmony,  and  so  looked  on  by 
the  legal  profession.  In  this  view,  the  inquiries  the  title  hereof 
suggests  are — 

(1)  What  character  of  misrepresentations  "increases  the 
risk  of  loss?"  Is  this  primarily  a  question  for  the  Court?  It 
is  believed  these  may  be  partially  answered  by  first  knowing 
whether  the  phrase  refers  to  risk  initiate  or  risk  consummate 
— whether  it  contemplates  any  casual  relation  to  loss. 

(2)  What  is  the  significance  of  the  words  "actual  intent  to 
deceive?"  in  the  Act  of  1895,  and  of  the  words,  "in  the  absence 
of  fraud,"  in  the  statute  of  1907?  May  the  substance  of  these 
phrases  be  predicated  with  respect  to  matter  that  is  immaterial 
in  the  sense  that  it  does  not  "increase  the  risk  of  loss?" 

(3)  Is  there  in  practical  effect  a  present  distinction  between 
representations  and  warranties? 

It  is  believed  certain  decisions  prior  to  these  statutes 
dealing  with  the  law  of  representations  and  warranties,  as 
applied  to  fire  and  life  insurance,  will  aid  a  solution  of  the  above 
or  closely  related  questions,  and  an  application  of  the  statutes. 
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DECISIONS  PRIOR  TO  THE  STATUTES. 

In  Catron  vs.  Insurance  Co.,  25  Tenn.,  178,  (1845)  plaintiff 
by  informal  written  proposal  to  fire  underwriter,  (1)  represented 
he  was  sole  owner  of  property  in  whic^^  he  owned  but  one-half, 
(2)  overvalued  it  by  one-third,  and  (3)  did  not  inform  the  insurer 
of  an  outstanding  mortgage.  There  was  no  express  warranty 
or  declaration  of  truth.  Claim  was  resisted  because  of  the  two- 
fold untruthful  statement  in  the  proposal  and  failure  to  disclose 
the  mortgage. 

Representations  of  title  and  value  were  viewed  as  material 
in  law,  for  conceded  falsity  of  which  it  was  decreed  "the  policy 
is  void  and  cannot  be  enforced."  The  Court  applied  the  reas- 
oning of  Mr.  Justice  Story,  that  whatever  "might  influence  and 
would  probably  influence  the  mind  of  the  underwriter  to  accept 
the  risk  or  the  rate  of  premium  to  be  charged,  is  material." 
It  quoted  from  Chief  Justice  Marshall  that  the  applicant's 
"representations  ought  to  be  fair  and  to  omit  nothing  which  is 
material  for  the  underwriters  to  know."  Of  inducing  misrep- 
resentations, honestly  made,  after  reference  to  cases,  it  said: 

"These  authorities  are  decisive  of  the  question  and 
and  establish  beyond  a  doubt  that  if  the  insured  represents 
his  interest  in  the  property  to  be  greater  than  it  is,  the  policy 
is  void,  and  this  whether  misrepresentation  be  the  result 
of  ignorance  or  design." 

Of  valuation  (interesting  because  related  to  pure  opinion 
and  probably  germane  to  "actual  intent  to  deceive")  it  was 
said  that  an  honest  mistake  would  not  void,  but  "an  overesti- 
mate, such  as  shocks  the  sense,  and  shows  that  it  could  not  have 
been  made  but  by  design,  will.  This,  an  overestimate  of  one- 
third,  surely  is." 

It  may  be  fairly  said  that  this  pioneer  decision  as  to  fire 
cases  associated  materiality  of  representation  with  but  two 
matters — risk  and  premium.  It  also  rooted  the  doctrine  that 
misrepresentation  which  would  void  might  result  from  excusable 
ignorance,  and  it  inferred  judicial  cognizance  of  intent,  though 
unrelated  to  both  risk  and  loss. 

In  Southern  Life  vs.  Booker,  56  Tenn.,  606,  (1872)  the  signed 
application  embracing  questions  and  answers  declared  that  the 
answers  were  "fair  and  true,"  and  agreed  that  they  should 
' '  form  the  basis  of  the  contract,  and  that  any  untrue  or  fraudu- 
lent answers,  or  suppression  of  facts"  should  render  the  policy 
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void  and  forfeit  all  payments  made.  Liability  was  disclaimed, 
one  defense  being  that  certain  answers  were  ' '  false  and  fraudu- 
lent and  avoid  the  policy." 

.  The  Court  agreed  fhere  might  be  untrue  and  fraudulent 
answers  "not  directly  in  regard  to  the  party's  health,  and  yet 
seriously  affecting  the  risk,"  and  then,  with  respect  to  warranties 
and  representations,  said: 

"As  to  the  former,  it  seems  to  be  generally  held  that 
they  must  be  strictly  true,  whether  material  or  not.  .  ,  . 
As  to  the  latter,  it  must  appear  that  they  were  made  with 
a  fraudulent  intent,  or  that  the  fact  or  circumstance  stated 
was  material  to  the  risk.  ...  It  does  not  follow,  because 
they  are  inserted  in  the  application  or  policy,  that  they 
are  warranties.  It  is  said  that  their  character  will  depend 
upon  the  form  of  expression  used,  the  apparent  purpose  of 
the  insertion,  and,  sometimes,  upon  the  connection  or  rela- 
tion to  the  other  parts  of  the  instrument.  Upon  this  ques- 
tion, the  authorities  are  in  apparent,  if  not  real,  conflict." 

After  putting  harsh  illustrations  of  what  would  result  on 
the  facts  if  the  statements  were  held  warranties  "when  there 
could  have  been  no  fraudulent  purpose,''  it  was  said  that  what- 
ever name  the  parties  gave  them  of  ' '  itself  would  not  be  very 
important."    And  that — 

"In  determining  the  question  whether  these  statements 
are  to  be  regarded  as  warranties  or  representations,  we  may 
look  to  the  question  whether  these  were  acted  upon  by  the 
Company  and  treated  as  material." 

It  was  emphasized  that  the  Company  had  interpreted  the 
answers  as  immaterial,  and  this  was  a  cogent  reason,  despite 
advance  stipulation  to  the  contrary,  why  they  should  be  held 
representations.  But  it  is  of  striking  interest  that  the  Court 
observed — 

"We  agree  with  the  defendant's  counsel  that  it  is  not 
the  province  of  the  Court  or  jury,  in  every  case,  to  determine 
whether  or  not  the  statement  in  question  was  material  to 
the  risk.  If  the  insurer  regard  it  as  material  to  the  risk  in 
making  the  contract,  then  it  must  be  so  treated;  for  it  is 
for  the  insurer  to  determine  whether  or  not  the  fact  is  mate- 
rial." 

The  trial  Judge,  having  charged  the  law  of  representations, 
instructed  as  to  the  quantum  and  character  of  proof,  that  "the 
policy  would  not  be  avoided  unless  it  was  affirmatively  made  to 
appear  that  the  statement  was  fraudulently  made  or  was  mate- 
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rial  to  the  risk."  And  lie  placed  the  burden  on  the  insurer  in 
either  instance.  He  was  affirmed  "on  the  application  of  the 
law  to  the  facts  in  proof." 

Respecting  misrepresentations,  the  decision  prominently 
suggests  relationship  with  risk  assumed,  rather  than  loss  sus- 
tained. The  Coiurt  inquired  as  to  materiality  of  the  statements, 
despite  their,  form,  arrangement  or  characterization  by  the 
parties,  though  the  insurer  was  conceded  a  potent  (sometimes, 
possibly,  a  supreme)  voice  in  determining  materiality  as  it 
might  affect  risk  assumed. 

The  sphere  of  judicial  inquiry  because  of  ' '  fraudulent  intent ' ' 
alone,  though  the  statement  considered  be  unrelated  to  that 
which  is  otherwise  classed  as  "material  to  the  risk,"  was  dis- 
tinctly asserted.  But  the  insurer  was  held  to  proof  of  "fraudu- 
lent intent"  in  order  to  void,  and  it  was  said  that  inference 
would  not  suffice. 

The  extreme  rule  of  warranties  was  recognized,  and  the  right 
to  stipulate  in  advance  how  statements  in  the  application  should 
be  construed.  The  stipulated  effect  was  inferred  to  be  of 
much  force,  but  not  absolutely  binding,  to  shut  off  judicial 
inquiry.  The  untrue  statements  in  hand  in  the  absence  of 
fraudulent  intent  were  held  immaterial,  though  the  application 
voided  in  event  of  "any  untrue  or  fraudulent  answer."  The 
court  exercised  the  right  to  declare  whether  they  were  in  fact 
representations  or  warranties,  or  neither,  and  also  to  judge  of 
their  materiality.  As  an  aid,  it  looked  even  beyond  the  four 
corners  of  the  paper  to  learn  how  the  insurer  had  treated  them. 

In  Boyd  vs.  Insurance  Co.,  90  Tenn.,  212,  (1891)  property 
was  insured  as  "a  1 -story,  frame,  shingle-roof  dwelling  house, 
occupied  by  good  tenants  as  such."  It  was  not  occupied  either 
at  time  of  issuance  or  loss.  There  was  no  suggestion  of  fraudu- 
lent intent.  The  trial  Judge  held  the  policy  recital  a  "repre- 
sentation by  the  plaintiff."  Of  misrepresentation  affecting  the 
risk,  it  was  ruled  that: 

"It  is  wholly  immaterial  in  such  case  whether  the 
insured  made  the  false  statement  fraudulently,  with  knowl- 
edge of  the  truth,  or  ignorantly,  believing  it  true.  In  either 
event,  the  policy  is  void  and  no  recovery  can  be  had  thereon." 

The  doctrine  of  this  and  the  Catron  case,  that  ignorance  of 
the  applicant  will  not  relieve  against  a  misrepresentation  mate- 
rial to  the  risk,  was  subsequently  applied  in  life  cases. 
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Thus,  in  K.  of  P.  vs.  Rosenfeld,  92  Tenn.,  508,  (1893)  the 
defense  was  that  deceased  "stated,  in  response  to  questions, 
that  he  was  not  predisposed  to  bronchitis,  and  had  never  had 
that  disease;  that  he  was  not  suffeiing  from  general  debility; 
and  that  these  statements  were  untrue  and  avoided  the  policy  be- 
cause not  true  as  stated."  There  was  no  affirmative  showing  of 
fraudulent  intent.  The  court  said  the  "real  point  was  that  the 
trial  Judge  confined  the  jury  to  the  truth  or  falsity  of  the 
answers  given  to  questions  asked  and  the  statements  made  in 
the  application." 

Referring  to  the  Boyd  case,  it  was  said: 

"The  same  principle,  properly  limited,  applies  as  well 
to  life  as  it  does  to  fire  insurance  applications.  And  the 
misstatement  or  concealment  of  any  facts  material  to  the 
risk  which  is  known  to  the  assured,  or  upon  proper  investi- 
gation and  the  exercise  of  proper  diligence,  could  be  ascer- 
tained, will  avoid  the  policy.  A  man  cannot,  however, 
know  with  such  exact  certainty  the  condition  of  his  system 
as  he  can  the  status  and  condition  of  his  property.  The 
presence  or  absence  of  any  disease,  or  predisposition  to 
disease,  is  to  some  extent  a  matter  of  opinion.  They  may 
be  hidden  or  undeveloped  disease  of  which  an  applicant 
for  insurance  may  be  wholly  ignorant  and  which  may  or 
may  not  be  ascertained  by  an  examiner  u'pon  his  medical 
examination. 

"This  cannot  be  said  of  his  property.  A  man  may 
always  know  or  ascertain  the  condition  and  status  of  his 
property. 

"While  the  rule  is  the  same  in  both  cases,  the  applica- 
tion, from  the  very  nature  of  the  case,  must  be  to  some  extent 
different.  .  .  .  There  can  be  no  concealment  of  a  fact 
which  is  not  known  and  cannot  be  known  by  proper  inquiry." 

Here  was  again  suggested  a  keen  relation  between  the 
representations  and  risk  assumed. 

In  Insurance  Co.,  vs.  Lauderdale,  94  Tenn.,  636,  (1895)  one 
defense  was  that  deceased  "falsely  represented  in  his  applica- 
tion that  his  habits  of  life  were  correct  and  temperate."  The 
trial  Court  charged  that,  to  void,  "the  misstatement  must  be 
willful,  and  intentionally  made  and  known  at  the  time  to  be 
false."  The  Supreme  Court,  in  reversing,  quoted  Bacon  that 
"the  truth  of  statements  warranted  to  be  true  is  a  condition 
precedent  to  the  liability  of  the  insurer  for,  if  the  statements 
so  warranted  are  untrue,  there  is  no  contract."  It  quoted  May 
that  "no  particular  form  of  words  will  make  a  statement  or 
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stipulation  a  warranty,  not  even  the  use  of  the  word  'warranty' 
when  it  is  apparent"  from  the  paper  there  was  no  dependency 
on  its  real  truth. 

It  then  apphed  the  rule  of  absolute  warranties  to  the  par- 
ticular statement,  but  citing  the  Boyd  case,  said  a  misrepre- 
sentation "of  a  fact  material  to  the  risk  relied  on  by  the  insurers 
avoids  the  poHcy,  whether  made  intentionally  or  through  mis- 
take and  m  good  faith."    It  then  adjudged  as  matter  of  law— 
"The  statement  of  the  appUcant  in  this  case  that  his 
habits  were  correct  and  temperate  was  most  material  to 
the  risk,  whether  it  be  called  a  representation  or  a  war- 
ranty, and  if  untrue,  it  avoided  the  policy." 

Again,  the  relationship  of  misrepresentation  and  risk 
assumed  is  prominent.  And  the  materiality  of  conceived  mis- 
representations affecting  the  risk  is  again  asserted  as  matter  of 
law,  whether  resulting  from  ignorance  or  design. 

K.  of  P.  vs.  CogbiU,  99  Tenn.,  28,  (1897)  followed,  and,  it 
has  been  contended,  marked  a  distinct  departure  in  at  least 
two  respects.    It  was  there  said: 

"The  mere  omission  of  an  applicant  to  mention  a  dis- 
ease which  does  not  directly  or  indirectly  cause  his  death 
can  but  be  an  immaterial  matter  in  an  action  for  the  insur- 
ance.   Such  an  omission  does  not  affect  the  risk  and  cannot 
be  properly  characterized  as  a  fraudulent  concealment." 
Here,  for  the  first  time,  is  implied  a  necessary  relationship 
between  representation,  risk  and  loss.    And  also  that  fraudu- 
lent intent,  to  void,  must  be  evidenced  with  respect  to  matter 
affecting  either  the  risk  or  the  loss.    These  bread  statements 
in  the  opinion,  taken  alone,  do  seem  quite  out  of  harmony  with 
the  previous  utterances.    However,  a  jury  had  found  for  plain- 
tiff under  an  instruction  that  the  apphcant  "was  required,  in 
the  utmost  good  faith,  to  disclose  fully  and  truthfully  all  that 
he  knew  about  his  health,  past  and  present,"  and  an  analysis 
of  the  facts  discloses  that  there  was  material  evidence  showing 
literal  truth,  no  concealment  and  no  affirmative  showing  of 
fraudulent  intent.    Hence,  the  very  broad  statements  above 
were  unnecessary  to  the  affirmance  adjudged,  especially  as 
there  was  no  direct  dissent  from  prior  decisions. 

In  K.  of  H.  vs.  Dickson,  102  Tenn.,  255,  (1899)  certain  state- 
ments warranted  to  be  true  pertained  to  death  of  applicant's 
brothers,  and  the  cause.  The  reviewing  court,  affirming  for 
plaintiff,  assumed  the  applicant's  "good  faith  and  means  of 
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knowledge  were  material."  But  on  the  authorities,  including 
Cogbill  case,  it  said  the  cause  of  a  brother's  death  in  a  distant 
State  was  necessarily  "matter  of  opinion,  about  which  attend- 
ing physicians  often  disagree." 

Confirmatory  that  it  viewed  the  rule  in  the  Boyd  and  other 
prior  cases  unchanged  by  the  Cogbill  decision,  they  were  referred 
to  and  it  was  pointed  out  that  the  statement  involved  in  one 
was  "of  a  fact  material  to  the  risk;"  and  in  another,  one  which 
could  not  result  from  "innocent  mistake." 

This  opinion  seems  to  restore  the  true  perspective. 

In  Guaranty  Assn.  vs.  Ford,  104  Tenn.,  534,  (1900)  the  facts 
are  most  meagre.  Defendant  requested  a  charge  "that  the 
statements  made  as  to  the  physical  condition  of  assured  were 
guaranties,  and  if  the  answers  were  untrue,  whether  known  to 
be  so  by  the  assured  or  not,  they  would  vitiate  the  policy."  The 
reviewing  Court  merely  observed  "this  was  not  the  rule"  of 
previous  cases. 

DECISIONS  INVOLVING  ACT  OF  1895. 

None  of  the  preceding  cases  considered  Section  22  of  this 
statute.  The  Legislative  Journals  shed  no  light  on  it.  It  was 
probably  borrowed  from  the  Massachusetts  Act  of  1887. 
See  White  vs.  Provident  Assoc.,  163  Mass.,  112;  Mutual  Life 
vs.  Dibrell,  137  Tenn.,  534. 

It  was  initially  construed  in  Insurance  Co.,  vs.  Stallings, 
110  Tenn.,  1  (1902)  where  the  applicant's  answers  as  to  habits, 
physical  condition  and  attendance  of  physicians  were  warranted 
to  be  "full,  complete  and  literally  true"  with  agreement  "that 
the  exact  literal  truth  of  each  shall  be  a  condition  precedent 
to  any  binding  contract  of  insurance."  The  facts  are  not 
shown  except  "Material  evidence  to  support  verdict  for  plain-, 
tiffs."  Certainly  no  question  of  fraudulent  intent  appears. 
The  only  question  was  "on  the  action  of  the  trial  Judge,  who 
gave  in  charge,  as  pertinent  the  Act  of  1895. 

We  are  left  to  surmise  the  real  contest  was  whether  all  state- 
ments in  the  application  were  "literally  true,"  heightened 
because  the  Court  deemed  it  necessary  to  supply,  by  intendment, 
the  words  "or  warranty"  immediately  following  "representa- 
tions" to  meet  the  contention  that  the  statute,  being  in  deroga- 
tion of  the  common  law  right  pf  contract,  should  be  strictly 
construed.    And  with  "warranty"  omitted,  the  statute  applied 
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to  representations  only,  as  to  the  previous  law  of  which  it  was 
held  but  declaratory. 

The  undoubted  effect  of  the  statute  on  warranties,  if  ever 
open  to  fair  debate,  is  put  at  rest  by  the  decision  as  we  shall 
presently  see.  And  that  it  was  intended  to  preserve  the  previ- 
ous relation  of  representation  to  risk  (and  its  concomitant 
premium),  as  the  guide  to  materiality,  and  also  to  perpetuate 
the  possibility  of  cognizable  intent  distinct  from  materiality 
of  risk,  seems  clear  from  an  excerpt  in  this,  the  first  opinion 
construing  it.    Thus  the  Court  said: 

"Whatever  the  form  of  agreement  in  the  application 
may  be,  this  statute  incorporates  itself  in  every  policy 
issued  after  it  becomes  operative,  and  serves  as  an  effectual 
bar  to  the  destruction  of  the  rights  of  the  beneficiaries 
where  innocent  mistakes  of  fact,  which  are  not  material  to 
the  risk,  have  been  made.  .  .  . 

"Confessedly,  the  intention  of  the  Legislature  was  to 
put  'representations'  and  'warranties'  upon  the  same 
footing  and  make  them  harmless  in  the  destruction  of  the 
policy,  when,  as  affirmances  of  facts,  they  were  made  in 
good  faith  and  were  immaterial." 

".  .  .  It  was  directed  to  every  misrepresentation, 
whether,  in  the  form  of  a  'representation'  or  'warranty,' 
and  as  against  every  such  'misrepresentation,'  when  inno- 
cently made  AND  IMMATERIAL  in  character,  the  right 
of  the  policy-holder  will  prevail." 

In  another  connection  it  was  declared  the  statute  aimed  at 
warranties  having  "no  real  or  proximate  relation  to  the  risk 
assumed."    In  conclusion  it  was  significantly  announced: — 

"In  every  case  the  questions  reserved  by  this  statute 
in  the  interest  of  the  policy-holder  will  be,  when  made, 
determined  upon  judicial  investigation,  the  result  of  which 
will  be  conclusive  on  the  parties." 

In  the  companion  case  of  Bank  vs.  Guaranty  Co.,  110 
Tenn.  18  (1902)  the  1895  statute  was  held  to  apply  to  guaranty 
insurance.  To  obtain  an  employee's  bond  a  bank  represented 
its  Committee  had  audited  his  accounts  and  found  them  in 
balance.  The  Court  held  "as  a  matter  of  law,  the  statements 
are  material,"  but  as  they  were  made  in  "utmost  good  faith" 
and  "substantially  correct,"  the  insurer  was  held,  although  the 
employee  was  in  fact  at  the  time  a  defaulter  for  $700,  revealed 
by  extended  expert  investigation  afterwards.  The  insurer 
would  have  been  relieved  had  the  bond  been  conditioned  on 
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existing  default  rather  than  on  a  previous  audit  by  the  Com- 
mittee, as  emphasized  when  the  statute  next  came  before  the 
Court  in  Blackman  vs.  Casualty  Co.  117  Tenn.  585,  where  Mr. 
Justice  Neil  with  accustomed  zeal  to  harmonize  decisions, 
ranged  those  above  and  many  others,  and  observed: 

"The  substance  of  these  decisions  is  that  where  the 
statement  is  one  concerning  the  existence  or  non-existence 
of  a  given  fact,  there  can  be  no  recovery  if  the  matter  be 
not  truly  stated,  whether  such  failure  to  state  with  truth 
and  correctness  be  the  result  of  fraud  or  of  innocent  mis- 
take ;  but  that  if  the  statement  be  as  to  a  matter  of  opinion 
merely,  a  lack  of  accuracy  wiU  not  cause  a  forfeiture  of 
insurance,  if  such  statement  was  made  honestly  and  after 
the  exercise  of  due  diligence  to  learn  the  truth  of  the  matter 
so  represented." 

In  Hunter  vs.  Guaranty  Co.  129  Tenn.  572  (1914)  a  bank's 
application  for  bond  protecting  against  loss  from  misconduct 
of  Ward,  an  employee,  contained  representations  touching 
Ward's  accounts  and  duties  which  were  recited  "the  basis  of 
the  contract  issued."  The  bonding  company's  form  permitted 
and  it  accepted  a  representation  of  doubtful  import.  The  Court 
said :  • 

"As  a  matter  of  course,  the  representation  that  Ward 
was  not  in  default  was  material  to  the  risk.  .  .  .  Had  a 
separate  paragraph  been  incorporated  in  this  certificate, 
and  the  bank  officers  therein  required  to  warrant  the 
status  of  Ward's  accounts,  the  case  would  have  been  differ- 
ent. .  .  .  Warranties  are  not  favored  by  construction.  .  .  . 
The  representations  in  this  certificate  are  undoubtedly  mate- 
rial. They  are  expressly  made  so  by  the  contract  of  the 
parties." 

It  is  submitted  that  the  name  given  by  the  parties  and  their 
recital  of  the  materiality,  though  strongly  persuasive,  would 
not  be  ^conclusive,  and  that  the  statements  would  have  been 
equally  efficacious  if  termed  "representations"  had  they  repre- 
sented the  facts  without  equivocation. 

Probably  the  most  instructive  case  since  the  statute  is 
Mutual  Life  vs.  Dibrell,  137  Tenn.  528  (1915)  where  a  policy 
was  held  void  as  matter  of  law  for  applicant's  conceded  failure 
to  disclose  in  response  to  questions  contained  in  the  inducing 
application  the  twofold  fact  of  previous  medical  examination 
and  non-issue  of  policies  on  the  plan  and  at  the  rate  applied 
for.   The  case  is  most  interesting  because  the  trial  Court  denied 
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a  motion  for  peremptory  instructions  and  sent  it  to  the  jury 
on  the  crucial  question  of  first,  the  applicant's  good  faith;  and 
second,  whether  the  misrepresentation  "increased  the  risk." 
The  jury  foimd  utmost  good  faith  and  no  resultant  increase  of 
risk. 

The  assured  died  from  the  effects  of  a  prolonged  debauch 
and  hence  the  cause  of  death  was  wholly  unrelated  in  apprecia- 
ble degree  to  the  representations  made,  as  he  had  been  a  total 
abstainer  for  twenty  years  prior.  The  trial  Judge  concurred 
in  the  jury  findings  of  good  faith  and  non -materiality  of  the 
statements  to  the  risk.  The  Court  of  Civil  Appeals  affirmed, 
interpreting  the  1895  statute  as  designedly  diEFerent  from  those 
of  some  'other  States,  and  in  line  with  the  Cogbill  decision, 
thus: 

"We  apprehend  that  there  is  a  difference  between  mat- 
ters that  might  be  material  in  negotiations  and  as  fixing 
the  rate  of  premimn  and  yet  not  increase  the  hazard  after  a 
contract  has  been  entered  into.  For  instance,  a  company 
might  desire  to  know  whether  an  application  had  been 
turned  down  by  other  insurance  companies;  and  yet  this 
fact  might  in  a  number  of  cases  have  absolutely  no  bearing 
upon  the  risk  after  it  had  been  assumed.  It  is  for  this 
reason  that  we  are  of  the  view  that  otu:  statute  is  different 
from  others  and  designedly  so." 

Upon  certiorari,  Mr.  Justice  Williams,  speaking  for  the 
Supreme  Court,  demonstrated  that  "increase  the  risk  of  loss" 
in  the  1895  Act,  like  "increase  the  risk"  in  similar  statutes, 
"both  alike  include  the  risk  of  loss  involved  in  the  issuance 
of  the  policy." 

He  cited  cases  from  other  States  to  show  that  materiality 
of  the  representatives  was  of  law.  He  assumed  the  good  faith 
of  the  representation  was  for  the  jury,  and,  then  declared  "the 
other  question  as  to  whether  it  increased  the  risk  of  loss  was 
one  of  law,  under  the  statute,  as  it  had  been  at  common  law," 
He  said  analogous  statutes  in  some  States,  notably  Missouri 
and  Texas,  in  terms  made  materiality  a  jury  question,  but  the 
Tennessee  Act  did  not,  concluding: 

"Whether  the  misrepresentation  ...  be  material,  in- 
creasing the  risk,  was,  after  the  passage  of  other,  but  very 
similar  statutes,  as  it  had  been  before,  one  of  law  for  the 
Court.  .  .  .  We  conceive,  also,  that  such  has  been  the  course 
of  decision  by  this  Court." 
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In  sustaining  the  defendant's  motion  below  for  a  directed 
verdict,  he  approved  the  North  CaroHna  rule  for  ascertaining 
materiality,  thus: 

"Every  fact  which  is  untruly  stated  or  wrongfully  sup- 
pressed must  be  regarded  as  material,  if  the  knowledge  or 
ignorance  of  it  would  naturally  and  reasonably  influence 
the  judgment  of  the  imderwriter  in  making  the  contract 
at  all,  or  in  estimating  the  degree  or  character  of  the  risk, 
or  in  fixing  the  rate  of  premium." 

Tested  by  this  rule,  the  Court  held  the  statements  were 
material  in  law  and  effective  to  void,  inferring  that  they  bore 
"a  fair  relation  to  the  risk  of  loss  assumed  by  the  insuring 
Company  in  the  issuance  of  the  policy."  He  neatly  said  "As 
sources  of  information  are  revealed  and  investigation  is  pursued, 
the  degree  of  risk  of  loss  decreases." 

The  point  of  misrepresentation  voiding  as  matter  of  law 
because  the  applicant  untruthfully  answered  as  to  physicians 
consulted  within  five  years  and  previous  illness,  was  reserved. 

The  particular  section  of  the  1907  statute  seems  not  to  have 
been  directly  involved  except  in  Arnold  vs.  Insurance  Co.  131 
Tenn.  720  (1915)  where  its  requirement  that  copy  of  the  appli- 
cation be  "endorsed  on  or  attached  to  the  policy"  was  upheld 
as  a  condition  to  the  insurer  relying  on  the  defense  of  misrepre- 
sentation. Consequently  the  phrase  "in  the  absence  of  fraud" 
appearing  therein  has  not  been  defined.  But  as  repeals  by 
implication  are  not  favored,  it  shouid  probably  harmonize  with 
"actual  intent  to  deceive"  in  the  1895  statute,  seeing  that  it, 
under  the  Stallings  decision,  "incorporates  itself  in  every  policy 
issued"  after  its  passage.  In  this  view  the  phrase  "in  the 
absence  of  fraud"  would  serve  the  distinct  purpose  of  an  ever- 
present  reminder  to  all  policy-holders,  as  it  must  go  in  every 
policy,  which  is  not  true  of  the  earlier  statute.  Alsa  the  act 
of  1907  was  to  standardize  policies,  in  line  with  preceding  legis- 
lation elsewhere,  which  had  doubtless  carried  this  phraseology. 

In  any  aspect,  considering  its  adjudged  purpose  to  aid 
policy-holders  by  the  statute  of  1895,  it  is  hardly  to  be  supposed 
that  in  1907  the  law-making  body  would  take  the  backward 
step  of  requiring  less  than  formerly  necessary  to  void  a  policy. 
And  acquiescence  of  Courts  and  lawyers  in  the  view  of  perfect 
statutory  harmony  for  nearly  twelve  years  must  count  for 
something. 
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CONCLUSIONS. 

Considering  the  rationale  of  the  decisions  both  prior  and 
subsequent  to  the  Statutes,  barring  the  temporary  rift  in  the 
Cogbill  case,  I  submit — 

First.  The  test  of  a  misrepresentation  that  "increases  the 
risk  of  loss"  in  the  statutory  sense  turns  primarily  on  its  rela- 
tion to  the  risk  as  agreed,  without  regard  to  subsequent  results. 
And  imless  it  influences  the  risk  of  the  loss  assumed  it  cannot 
be  held  to  increase  that  risk  of  loss.  In  other  words,  it  becomes 
as  often  said,  immaterial  as  to  the  risk  assumed. 

The  degree  of  the  relation  necessary  to  void  was  estimated 
in  the  Dibrell  case  to  be  a  fair  relationship  between  misrepre-  \ 
sentation  and  risk.  The  instances  there  adjudged  and  the 
others  hereinbefore  pointed  out  are  all  illustrations  of  the  neces- 
sary fair  relation.  To  them  might  be  added  specific  instances 
adjudged  in  Massachusetts  under  the  Act  borrowed,  prior  to 
its  adoption  in  Tennessee.  To  these,  multiple  others  ruled  by 
the  English  courts  under  the  common  law. 

I  hesitate  to  propose  a  further  guide,  but  think  if  a  misrep- 
resentation can  be  fairly  said  to  reasonably  and  perceptibly 
influence' the  risk,  either  at  the  time,  at  the  rate,  or  within  the 
limitations  and  conditions  thereof,  it  is  so  related  that  it  will 
justify  a  defense  under  the  statute.  This  but  slightly,  if  any, 
enlarges  the  rule  in  the  Dibrell  case.  And  as  law  is  an  unme- 
chanical  process  it  may  be  sociologically  developed.  Perhaps 
this  is  a  reasonable  view  of  the  announcement  in  the  Stallings 
decision  that  "In  every  case  the  questions  reserved  by  this 
statute  .  .  .  will  be,  when  made,  determined  upon  judicial 
investigation." 

The  materiality  of  representations,  whether  innocently  or 
fraudulently  made,  has  been  consistently  adjudged  by  the  Court 
itself.  It  seems  to  me  that  materiality,  as  an  original  proposi- 
tion, is  primarily  for  the  Court.  However,  I  am  conscious  of 
plausible  argument  to  support  the  opposite  vjew. 

In  determining  materiality,  as  intimated  in  the  Booker 
case  the  insurer  may  potentially  aid,  seeing  that  its  custom 
and  its  calculations  actuarial  and  medical  are  all-important 
constituents  in  resolving  an  acceptance  of  the  risk  on  the  faith 
of  the  representations  made. 

I  conclude  that  as  to  misrepresentations  the  statute  has 
worked  no  change.    Their  materiality,  manner  of  its  ascer- 
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tainment  and  the  law  of  their  relationship  to  risk  remains  as 
before. 

Second.  As  both  the  Stallings  and  Dibrell  decisions  assert 
the  Act  of  1895  is  but  declaratory  of  the  common  law  as  to 
representations,  I  conceive  the  statutory  phrase  "actual 
intent  to  deceive"  implies  "fraudulent  intent  affirmatively 
proved"  as  required  by  previous  decisions.  And  the  old  rule 
as  to  quantum  and  character  of  proof  is  unchanged. 

The  legal  signification  of  "actual  intent  to  deceive"  was 
doubtless  approached  by  Sixth  Circuit  Court  of  Appeals  through 
Judge  Taft  in  Penn  Mutual  Life  vs.  Mechanics  Savings  Bank, 
f  73  F,  653  (1896).  Setting  out  to  define  the  words  "in  good 
faith"  in  a  similar  Pennsylvania  Statute,  the  Court  defined  and 
illustrated  "in  bad  faith"  thus: 

"It  is  an  ordinary  expression,  .  .  .  the  meaning  of 
'which  is  not  doubtful.  It  means  'with  actual  intent  to 
mislead  or  deceive  another.'  It  refers  to  a  real  and  actual 
state  of  mind,  capable  of  both  direct  and  circumstantial 
proof.  A  man  may  testify  directly  to  his  knowledge  and 
intention  if  they  are  in  issue,  and  they  may  also  be  inferred 
from  circumstances.  If  a  man  makes  a  statement  in  honest 
belief  that  it  is  true,  he  does  not  make  that  statement  in 
bad  faith,  even  if  his  honest  ignorance  of  truth  is  the  result 
of  grossest  carelessness.  The  fact  that  he  could  only  be 
ignorant  through  gross  carelessness  may  be  evidence  that 
he  was  not  ignorant,  and  therefore  spoke  in  bad  faith;  but, 
grant  his  honest  belief  in  his  statement,  and  there  cannot 
be  bad  faith  on  his  part  in  the  ordinary  sense  in  which  those 
words  are  used  in  the  English  language." 

The /definition  and  illustration  exactly  fit  my  concept  of 
"fraudulent  intent  affirmatively  shown "  required  by  the  Booker 
case,  and  also  the  statutory  "actual  intent  to  deceive." 

For  like  reasons  and  those  previously  assigned  with  respect 
to  the  Act  of  1907  I  must  assume  it  contemplates  the  same  char- 
acter of  fraud. 

I  believe  that  "actual  intent  to  deceive"  which  may  void, 
can  exist  unrelated  to  matter  which  increases  the  risk  of  loss. 
The  statutory  reservation  to  the  insurer  is  alternative  in  form 
as  was  the  declared  law  of  misrepresentations  prior.  If  the 
statute  but  declares  the  previous  law  the  principle  remains  the 
same.  In  some  jurisdictions,  under  analogous  statutes,  this 
has  been  denied.  And  the  position  herein  taken  may  not  accord 
with  some  of  the  texts,  including  Mr.  Joyce,  who,  however, 

14 


works  out  the  same  result  under  his  universal  rule  to  the  con- 
trary by  asserting  that  when  fraudulent  intent  is  proved,  the 
Court  will  close  the  door  against  an  investigation  of  materiality 
by  presuming  it.  Hence  he  reasserts  that  voiding  fraudulent 
intent  cannot  exist  unrelated  to  materiality  of  matter.  I  pass 
by  his  logic  because  it  suffices  that  the  Court  has  distinctly 
spoken  before  and  since  the  statute.  Also  I  can  again  appeal 
to  Judge  Taft's  case  above  for  illustration,  (72  F.  418)  thus: 

"If,  though  the  question  untruly  answered  relates  to 
something  not  directly  material  to  the  risk,  the  tmtrue  answer 
is  made  in  bad  faith — ^that  is,  with  a  knowledge  of  its  falsity 
and  for  the  purpose  of  misleading  the  company  into  the 
contract — the  implication  of  the  statute  is  that  the  rule 
at  common  law  shall  prevail,  and  the  poUcy  shall  be 
avoided." 

Third.  There  is  no  longer  in  legal  effect  a  distinction  between 
representations  and  warranties,  as  we  have  seen  by  the  decisions 
interpreting  the  statutes.  Form,  arrangement  and  stipulated 
interpretations  will  all  be  considered.  But  at  last  though  war- 
ranties in  form,  they  are  representations  in  substance.  On 
the  surface  the  statute  wrought  marked  changes  in  the  so-caUed 
law  of  warranties,  yet  tested  by  the  result  of  prior  decisions, 
one  might  well  conclude  it  was  enacted  to  remove  legislative 
apprehension  rather  than  cure  an  unwholesome  practice.  For 
had  not  the  Court  always  found  (or  invented)  aids,  by  resorting 
to  rules  of  construction,  technical  or  otherwise,  to  free  itself 
from  the  toils  of  technical  warranties — even  inferring  that  it 
would  not  be  bound  by  an  ddvance  agreement  as  to  the  inter- 
pretation to  be  given  an  applicant's  statements. 

In  closing,  as  lowering  clouds  and  master  national  problems 
appear,  may  I  be  pardoned  here  for  an  intended  heartening 
thought,  though  it  might  otherwise  be  out  of  place?  Namely, 
my  conviction  from  the  survey  previously  outlined  that  sanity 
has  prevailed  in  this  legislation,  and  its  interpretation  is  evi- 
denced that  a  sense  of  justice,  ripe  reason  and  conservative 
precedent  have  been  ever-dominant  in  the  judicial  mind. 
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